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Current Topics. 
WAR DAMAGE CONTRIBUTION: APPORTIONMENT. 


Tut question of apportionment of contribution under the War 
Damage Act, 1941, Pt. I, which has been puzzling many conveyanc- 
ing firms, has now undergone careful consideration by the Council 
of The Law Society. Their conclusions are published in the current 
issue of 7’he Law Society's Gazette. The Council at once disposes 
of the idea that there can be any analogy between the contributions 
and the premiums payable under a policy of insurance. The 
contributions are on a uniform basis throughout the whole country, 
ia spite of the fact that the risk of war damage is very heavy 
in some cases and very remote in others. The contributions must 
therefore be treated as a kind of capital levy in respect of war 
damage to land during the ‘‘ risk period ’”’ as defined by the Act. 
The Council considers that there is consequently no logical ground 
for apportioning the total contributions as between vendor and 
purchaser in accordance with the proportion of the risk period 
during which the vendor and purchaser respectively have owned 
the property sold. Under s. 82 of the Act contributions and 
indemnities under Pt. I are to be treated as outgoings of a capital 
nature. The Council concludes that as between vendor and pur- 
chaser the contributions are outgoings which, so far as they become 
liabilities before the date for completion, fall on the vendor, 
and, so far as they become liabilities after the date for completion, 
fall on the purchaser. In the absence of any express stipulation 
there appears to be no principle on which an apportionment of the 
contribution can be made as between vendor and purchaser. If the 
property is sold under an open contract not by correspondence, the 
Council consider that the vendor is liable for the instalments of 
contribution or sums payable by way of indemnity in respect of 
any such instalment which becomes due in respect of the property 
sold up to the proper time for completion, and that the purchaser 
will be liable for all subsequent instalments or indemnity payments. 
The payments would not, in the Council's opinion, be apportionable. 
In the case of an open contract by correspondence the’ Council 
consider that each instalment of contribution or indemnity payment 
is made in respect of the calendar year in which it becomes payable 
and will as between vendor and purchaser be apportionable on 
that footing. (Statutory Conditions of Sale, 1925, cl. 3 (1); Williams 
on ‘‘ Vendor and Purchaser’ (4th ed., p. 563); Lawes v. Gibson, 
C.R. 1 Eq. 133, and Midgley v. Copock, 4 Ex. D. 309, 313.) This 
also applies where the contract incorporates The Law Society’s 
Conditions of Sale, 1934, or the National Conditions of Sale, 13th ed. 
Where there are mortgages and/or leases the Council consider that 
the ‘outgoing’ which will have to be apportioned as between 
vendor and purchaser will be the vendor’s ‘‘ net liability’’ (s. 25 
(1) (ii)), minus the fraction thereof which the mortgagees are liable 
to contribute under s. 25. 


OTHER WAR DAMAGE POINTS. 

Witn regard to the question whether it is desirable for the 
Council to settle any form or forms of general conditions which 
might be incorporated in a sale by private treaty to deal with the 
question of the apportionment of the contribution or the instalments 
of contribution, the Council takes the view that the circumstances 
in one case may be so different from those in another that the better 
course is to leave the matter to be settled by a bargain between 
the parties in each case. Every solicitor, they recommend, should 
consider the question in the light of the circumstances of the 





particular case with which he is dealing and make provision 





accordingly. So far as concerns sales by auction, the Council 
consider that although it is impossible for any purchaser to make 
an accurate estimate of their future liability for contributions 
having regard to the Treasury’s power under s. 22 (2) to increase 
the number or amount of contributions, or both, it would be proper 
to give in the particulars of sale the information from which 
purchasers can make a sort of estimate. A further matter of 
interest to conveyancing solicitors is raised by a decision of the 
War Damage Commission not to -approve freely of assignments 
of rights to receive payments under Pt. I in respect of war damage. 
Section 9 (7) of the Act makes such assignments, whether made 
before or after the commencement of the Act, whether absolutely 
or by way of charge, subject to the approval of the War Damage 
Commission, except where they do not affect any beneficial interest 
in the payment or share or in any part thereof. The War Damage 
Commission has decided that they will only be prepared to approve 
assignments in certain special circumstances, such as when the 
parties had a previous fiduciary or contractual relationship, direct 
or indirect, in the property (e.g., landlord and tenant or sub- 
tenant) or where the assignee is a government department or a 
public or local authority. The Commission has also intimated 
that the Regional Managers of the different areas have received 
instructions to deal generously in suitable cases with applications 
for extension of the thirty days for notifications of interest on 
Form C.1. A possible misapprehension is removed by the Com- 
mission’s announcement that while professional fees in connection 
with the execution of repair work may be included in the second 
form of claim for war damage, the cost of professional assistance 
in the formulation and establishment of a claim cannot be included. 


SOLICITORS AND NATIONAL SERVICE. 

A NEw procedure has been settled between the Council of The 
Law Society, the Ministry of Labour and the Lord Chancellor’s 
department with regard to deferment of the transfer of solicitors 
to some form of national service. The solicitor desiring to remain in 
his civil employment or to retain the services of a clerk must notify 
the Local Officer of the Ministry of Labour and National Service 
of his intention to apply to The Law Society. On receipt of this 
notice no further step to effect a transfer to industry of the man 
or woman concerned will be taken until the application has been 
disposed of. It is not necessary to apply to The Law Society until 
notification of a proposal to transfer the man concerned to industry 
has been given and there has been a subsequent failure to reach 
agreement with the Local Officer. The form of application to 
The Law Society (which may be obtained from the Secretary) is 
similar to that used for applications for deferment of military 
service, and the procedure will follow the military service defer- 
ment procedure as closely as possible. Moreover, the principles 
governing the deferment of military service, which are detailed 
in the issue of The Law Society’s Gazette for February, 1941, are 
to apply also to this procedure. The recommendation of The Law 
Society is to be forwarded to the Lord Chancellor’s department, 
which will advise the Ministry of Labour on each individual appli- 
cation. Except where there are special reasons of an outstanding 
character in any particular case, the recommendation of The Law 
Society will be accepted. In this way The Law Society fulfils itself 
not only as a self-governing body with control over its own domestic 
matters, but also as an integral part of the machinery of the 
national war effort for the purpose of making the best use of 
the available man-power without detriment to the essential public 
services rendered by the profession. 
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REQUISITIONED PREMISES: COMPENSATION. 


COMMUNICATIONS between the Council of The Law Society and 
the Treasury Solicitor have resulted, according to the current issue 
of The Law Society's Gazette, in the elucidation of certain points 
of difficulty in connection with the Compensation (Defence) Act, 
1939. The Treasury Solicitor has stated that the obligations of 
the Crown with regard to requisitioned property are fixed by statute 
and he has no power to give any authoritative interpretation of 
the statutory provisions. He was, however, able to state what 
the Crown apprehended to be its obligations under the statute. 
The Council had asked whether, where property is requisitioned, 
the Crown in fact accepts responsibility for damage by fire or 
arising from defects during the requisitioning period, thereby 
relieving the owner from the need to keep on foot existing policies 
against fire, property owners’ liability and similar matters arising 
out of war operations. The Treasury Solicitor states that under 
s. 2 (1) (6) of the Act the Crown accepts responsibility for fire 
damage. That is to say, that, subject to the exceptions contained 
in that provision, the Crown is liable to pay the cost of making 
good damage occurring during the period of possession, and that 
damage includes damage by fire. As a matter of practice, the 
Crown has arranged with the Fire Services Association, repre- 
senting the principal fire insurance companies, under which fire 
policies are continued where this is necessary and the Crown agrees 
to recoup the premiums in so far as those premiums relate to the 
liability which the Crown undertakes. In answer to the Council’s 
query whether the Crown accepts responsibility for all repairs, or 
only for repairs excluding fair wear and tear, the Treasury Solicitor 
stated that this was specifically dealt with by s. 2 (1) (6). The 
Crown accepted liability for all repairs other than repairs due to 
war damage and to such wear and tear as might have been 
expected to occur but for the fact that the property was in the 
occupation of the Crown. With regard to rates, the Treasury 
Solicitor stated that the position was that the Crown was in 
beneficial occupation, the previous occupier was not liable for 
rates, and the Crown dealt directly with the rating authority, 
making such payments to the rating authority as is usual in 
the case of property occupied by the Crown. The Treasury 
Solicitor expressed the view that there were very few cases in which 
claimants were not satisfied that their difficulties have been fairly 
dealt with by the requisitioning authorities. Mr. John Morris, K.C., 
it has been announced, is to inquire and report on this subject. 


THE COURT OF APPEAL: A DIRECTION. 


Te Master of the Rolls has issued a direction with regard to 
papers necessary for the use of the Court of Appeal. The solicitor 
for the appellant, it is pointed out, must see that the papers 
necessary for the use of the court should reach the Lords’ Justices’ 
Clerks’ Room No. 321, Royal Courts of Justice, at least one week 
before the appeal is likely to be in the daily cause list for hearing. 
Three copies of each paper are required, save in Admiralty cases, 
where four copies must be supplied, or (if the Appeal Court is 
to sit with assessors) six copies. Where an office copy is supplied, 
whether by the appellant’s solicitor or (on bespoke by the 
appellant’s solicitor) by the proper officer of the court, only two 
other copies (or in Admiralty cases three or five, as the case may 
be) need be supplied. The papers to be supplied are: the notice 
of appeal, the order, judgment, decree or award under appeal, the 
pleadings, if any, and (in Admiralty cases) the preliminary Act, 
if any. The term pleadings must be treated as covering, in the 
appropriate proceedings, the case stated or special case, and certain 
other specified documents. Other papers to be supplied are the 
transcript of the shorthand note of the judgment in the court 
below, the official list of exhibits or schedule of evidence, affidavits 
if necessary, a copy of relevant exhibits and correspondence and 
the transcript of the shorthand note (if any). Failure to lodge 
the necessary papers in due time will entail personal liability 
on the solicitor to pay costs thrown away, and it should be noted 
that where there is an official shorthand note the necessary copies 
must be bespoken from the official shorthand writer not later than 
the day on which notice of appeal is given. As the costs of 
unnecessary papers will be disallowed on taxation, it behoves 
solicitors to study the full terms of the direction. It should 
also be observed that during the paper shortage carbons may be 
supplied, provided that one of the copies is a top copy, and both 
sides of the paper may be used. In the case of lengthy documents 
(excluding testamentary instruments) it will be sufficient to lodge 
one complete copy of the document and three copies of the relevant 
clauses, with (if necessary) a concise summary of omitted clauses. 


RELIEF OF MORTGAGORS. 


THE special position of mortgagors of residential properties which 
have suffered war damage was referred to on 24th June in a question 
in the House of Commons by Mr. R. C. Morrison. He asked 
the Chancellor of the Exchequer whether he was aware that building 
societies were demanding payment of interest in respect of 
demolished houses from persons unable to pay because of the rent 
of their alternative living accommodation; and what steps were 
being taken to prevent them losing the benefits of all their pay- 
ments. In the course of a written answer, Sir Kincstey Woop said 





that he had received assurances on behalf of building societies 
that they would extend the most sympathetic treatment possible 
to borrowers whose property had suffered war damage and that they 
would not ask the borrowers to pay more on account of their debts 
than was in the circumstances clearly within their resources. He 
referred Mr. Morrison to the provisions of the Courts (Emer- 
gency Powers) Acts, 1939 and 1940, under which the remedies under 
a mortgage cannot be exercised by the mortgagee. These Acts 
have been further extended, the Chancellor pointed out, by Pt. II 
of the Liabilities (War-Time Adjustment) Act, 1941, and protection 
may also be available to borrowers under Pt. I of the Act. Building 
societies and other mortgagees, it should be pointed out, whether 
they are willing or not to exercise remedies against bombed-out 
mortgagors, will find themselves unable to do so in the majority 
of cases, as the courts will refuse leave where the mortgagor is 
unable immediately to pay owing to war circumstances. Equally 
valuable as a deterrent against mortgagees of such properties seeking 
immediate satisfaction is Pt. I of the Liabilities (War-Time Adjust- 
ment) Act, 1941, which enables the services of the liabilities adjust- 
ment officer to be sought by any debtor in arriving at a scheme 
of arrangement, or, if none can be reached, permits the court to 
make a liabilities adjustment order which will secure the mainten- 
ance of the debtor and his family and the continuance of his 
business, and only allow the mortgagee to realise his security with 
the leave of the court. So long as the mortgagee is not permitted 
to realise his security and does not surrender his security, the court 
may direct the reduction or suspension of payments under the 
mortgage. For the full details of the interesting provisions in 
Pt. I of the Act which relate specially to mortgages, reference should 
be made to s. 7, from which it will be seen that the relief given is 
considerable and should be resorted to in every case where a mort- 
gagee is seeking an unfair exercise of his legal rights during a 
time when the mortgagor’s premises are unfit for habitation. 


JUVENILE DELINQUENCY. 


BETWEEN those who view with alarm the marked increase in 
juvenile crime since the commencement of the war, and those who 
are inclined to regard it as a mere outburst of youthful vitality, 
the memorandum published jointly by the Home Office and the 
Board of Education on 16th June attempts to steer a wise but 
energetic course. It states that a small conference was recently 
held at the Home Office, including justices and clerks to justices, 
directors of education, representatives of Government departments, 
the police and voluntary organisations, to consider what further 
steps could be taken. The memorandum is drawn up on the basis 
of the recommendations of the conference. It is a lengthy docu- 
ment, some dozen printed pages in length, and it states that the 
returns for the first twelve months of the war compared with the 
previous twelve months show an increase of about 41 per cent. in 
the number of children under fourteen found guilty of indictable 
offences and an increase of about 22 per cent. in the age group 
14-17. | The causes are sufficiently well known, evacuation, the 
closing down of many youth clubs, the removal of parental control, 
life in air-raid shelters, and the general excitement, unsettlement 
and spirit of adventure resulting from the war. The remedies are 
the restoration of full-time ieeation, which has already been 
achieved in most areas, the close watch by education authorities on 
truancy, the check on the extension of the employment of school 
children in industry and agriculture, and finally, and_ most 
important, the full development of more varied social and 
recreative activities. There is, says the memorandum, an evident 
need for younger men and women in the selection of justices to sit 
on juvenile court panels. As to this matter we have previously 
made strong comment in a Current Topic on this subject (ante, 
p 146). Reports of local education committees and probation 
officers should receive proper attention in every case, and parents 
and guardians must be made to realise their responsibilities. There 
is also a reminder that the Departmental Committee on Corporal 
Punishment came unanimously to the conclusion that as a court 
penalty corporal punishment is not a suitable or effective remedy 
for dealing with young offenders, and that this opinion is pene 
by that, of the most experienced juvenile courts. It is added that 
the value of the probation system has been proved beyond doubt. 
There is still a need for more remand homes and approved schools. 
The importance of these cannot be over-emphasised, and it is in- 
creased in times like the present, when there are greater opportunities 
of studying the causes of juvenile delinquency and so extending 
the remedies. 


RECENT DECISION. 

In R. v. Home Secretary, ex parte Budd, on 2nd July (The 
Times, 3rd July), a Divisional Court by a majority (the Lord Chief 
Justice and Macnaghten, J.), Stable, J., dissenting, held that the 
court could not go behind the discretionary decision of the Secre- 
tary of State under reg. 188 of the Defence (General) Regulations, 
1939, unless on the face of the order it was apparent that the 
Secretary of State had not reasonable cause for his belief, or if 
the court were not satisfied that the Home Secretary had reason- 
able ground for his belief. The court further held that it was 
legal to make a second order for the applicant’s detention even 
if it were for the same cause (which in fact it was not) for which 
a previous irregular order had been made. 
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Criminal Law and Practice. 
ONUS OF PROOF OF A NEGATIVE STATEMENT. 


On whom is the onus of proof in a prosecution under s. 35 (1) - 


of the Road Traffic Act, 1930, for using or causing or permitting 
any other person to use a motor vehicle on a road without there 
being in force in relation to the user of the vehicle by that person 
or that other person such a policy of insurance or such a security 
in respect of third-party risks as complies with the requirements 
of that Part of the Act? 

The general rule that the prosecution must prove its case beyond 
a reasonable doubt is not without its exceptions, and one of these 
appears to arise under this section, if the decision in Williams 
v. Ztussell (1933), 97 J.P. 128, is sound. In that case the prosecution 
arose under s. 55 (1). The facts were that when the respondent 
was stopped by a constable he was driving a motor van containing 
a number of passengers. It was alleged that the certificate of 
insurance which he produced did not cover the conveyance of 
passengers. 

The justices refused to hear the police constable give secondary 
evidence of the contents of the certificate of insurance, as no notice 
to produce it had been given, and the summons was dismissed. 

Lord Hewart followed Marshall vy. Ford, 72 J.P. 480, and 
Martin v. White [1910], 1 K.B. 665, and allowed the appeal, holding 
that the accused was not suffering from any hardship as it must 
have been obvious that the policy would be required and he should 
have brought it, presumably without any notice to produce having 
been given. Talbot, J., agreed that the onus of proving the 
possession of the policy was on the accused. He held on the 
principle of R. v. Turner (1816), 5 M. & S. 206, and numerous 
other cases, that where it is an offence to do an act without lawful 
authority, the person who sets up lawful authority must prove it, 
and the prosecution need not prove the absence of lawful authority. 
He held, hewever, that even if the onus were on the prosecution 
to prove the contents of the policy, the evidence should be admitted, 
on the authority of the cases cited by the Lord Chief Justice. 
Charles, J., pointed out that the very character of the information 
was to put the accused on notice that the policy would be required, 
without any formal notice to produce. rt he did not choose to 
act on it, the magistrate could and should act on what was the best 
available information. 

A decision by the stipendiary magistrate at Birmingham on 
13th May under the same subsection went somewhat further. It 
was submitted that there was a presumption that the insurance 
policy which the defendant produced was valid and. that the onus 
was on the prvsecution thereupon to show that the insurance was 
invalid. The prosecution alleged that the insurance in question 
provided that the driver must have had twelve months’ recent 
and regular driving experience. He had only driven regularly in 
England since July, 1040, and previously to that had driven in 
Ireland in 1937. He had had four years’ driving experience 
altogether. 

His original employers had lent.the lorry with himself as driver 
to the firm for whom he was working on the day in question. 
It was argued on his behalf that the question of insurance was not 
his business, but that of his employers and the insurance company. 
There was a serious argument which could be raised against the 
insurance company’s contention that he was not covered, viz., that 
the policy did not stipulate that the twelve months should imme- 
diately precede the issue of the policy or the date of the request 
for its production. Further, it was immaterial that his experience 
consisted of broken periods of less than twelve months’ duration. 
Ihe defendant was found guilty and fined £1. 

The important question raised by this case is whether the onus is 
on the defendant not merely to produce the policy, but to produce 
a satisfactory policy, or whether, by producing any policy, he 
shifts the onus on to the prosecution of producing evidence from 
the insurance company to the effect that the policy is not satis- 
factory. It may well be that the learned stipendiary magistrate 
held that the policy was insufficient on the face of it, and that the 
question of the onus probandi did not therefore arise. But what 
is the position where there is some doubt as to whether the policy 
is or is not sufficient? 

The matter seems to be concluded by s. 14 of the Summary 
Jurisdiction Act, 1848, and s. 39 (2) of the Summary Jurisdiction 
Act, 1879. The former by its proviso enacts that ‘‘ if the informa- 
tion or complaint in any case shall negative = exemption, excep- 
tion, proviso or condition in the statute on which the same shall 
be framed, it shall not be necessary for the prosecutor or com- 
plainant in that behalf to prove such negative, but the defendant 
may prove the affirmative thereof in his defence, if he would have 
advantage of the same.’’ Section 39 (2) of the 1879 Act provides that 
any exception, exemption, proviso, excuse or qualification, whether 
it does or does not accompany in the same section the description 
of the offence in the Act, order, .bye-law, regulation, or other 
document creating the offence, may be proved by the defendant, 
but need not* be specified or negatived in the information or com- 
plaint, and if so specified or negatived, no proof in relation to the 
matter so eed or negatived shall be required on the part of 
the informant or complainant. 


‘or of which he is supposed to be cognisant. 





These statutory provisions are in keeping with a large number 
of previous pronouncements by the courts on the same topic, and 
it will be useful in conclusion to quote from the judgment of 
Holroyd, J., in #. v. Burdett (1820), 4 B. & Ald. 95, 140, a state- 
ment which is applicable to all proceedings, and criminal proceed- 
ings in particular. ‘‘ In every case,’’ he said, ‘‘ the onus probandi 
lies on the person who is interested to support his case by a par- 
ticular fact, which lies more particularly within his own knowledge, 
This indeed is not 
allowed to supply the want of necessary proof, whether direct or 
presumptive, against a defendant, of the crime with which he is 
charged ; but when such proof has been given, it is a rule to be 
applied in considering the weight of the evidence against him, 
whether direct or presumptive, when it is unopposed, unrebutted 
or not weakened by contrary evidence, which it would be in the 
defendant’s power to produce, if the fact directly or presumptively 
proved were not true.” - 








,’ . 
A Conveyancer’s Diary. 

REPAIRS TO LAND HELD ON TRUST FOR SALE.—II. 
Next after He Gray came Re Robins [1928] Ch. 721. For our 
present purpose the report is not material before page 752, except 
in so far as it explains that the land was held on the statutory 
trust for sale with complicated concurrent and successive interests 
in the proceeds of sale. ‘The repairs in question had been done by 
the trustees in compliance with a ‘‘ dangerous structure notice ” 
served by the local authority, but we do not know their nature, and 
their cost was the comparatively small one of £95. The trustees 
had in fact paid this sum out of income, but had explicitly done 
so without prejudice to how it should ultimately be borne, and they 
came to the court to ask how it should be borne. The case was 
therefore one where the trustees had not exercised their discretion, 
and indeed they had surrendered it to the court. <A great deal 
of play was made with this point, which was treated as distin- 
guishing the case from He Gray. As we saw a week ago, there 
seems to have been some misapprehension in the minds of those 
concerned in e Hobins as to the precise position in He Gray. That 
does perhaps affect some of the reasoning in Re Kobins. But how 
ever matters may have stood in Re Gray, the court was in the 
position in Re Robins of being able to decide as res integra how 
the expenses ought to be borne. There was no question of the 
court being fettered by the trustees having exercised their discretion. 
Tomlin, J., said that apart from recent legislation this was a case 
for distributing the expense (i.e., acting on the principle of Je 
Hotchkys) by ordering the payment to be made out of corpus, 
so that capital lost the sum and income the interest on it. He 
then said that, apart from authority, he felt clear that the true 
position under the recent Act was that ‘‘ trustees have a discretion 
in regard to the costs of repairs, whether they will pay them out 
of income or not, and that the ‘‘ repairs ’’ whose cost has first to 
be paid before ascertaining the life-tenant’s income under L.P.A., 
s. 28 (2), are ‘‘ repairs which are properly payable out of income ; 
that is to say, repairs which the trustees in exercise of their dis 
cretion have determined to pay out of income.’’ He said, however, 
that the fact that they may pay out of income does not compel 
them to do so where ‘* obvious justice demands tha those repairs 
should be paid out of corpus.’’ Finally, he distinguished Fe Gray 
on the ground that the trustee there had actually exercised his 
discretion and it was not right for the court to interfere (this 
view of fe Gray has already been criticised). For these reasons 
Tomlin, J., felt able to hold that where the discretion is surrendered 
to the court, ‘‘ the court . . . is in the same position as it was 
before 1st January, 1926, and is free to determine how the expense 
of these repairs ought to be borne . . . and is bound to adhere 
to those principles which have been laid down again and again 
in such cases as Re Hotchkys.” 

Re Robins, therefore, is authority for the proposition that if 
the trustees have power to pay for repairs out of income but come 
to the court inviting it to decide whether income or capital shall 
be used, the court acts on the Re Hotchkys principle. Nothing was 
said in 2e Robins about Sched. IIT of the 8.L.A., and the power 
to order the use of capital was put forward on grounds of general 
equity. 

Re Whitaker [1929] 1 Ch. 662 also concerned the cost of complying 
with dangerous structure notices. The report specified that the 
work involved some pulling down, de and_ reinstatement 
caused partly by old age ee partly by faulty original construction, 
as, for example, the absence of proper dampcourses. The ordinary 
current net annual income was some £800 and the cost was towards 
£500. The facts given and the proportion between these two 
figures suggest that the work was of a serious character and not 
due principally to neglect of current repairs in the past (as was 
the case in' Re Cray). The trustees took out the summons, and 
there was no question of their having exercised a discretion. In 
a very concise reserved judgment, Eve, J., directed payment out 
of capital. He approved both Re Robins and Re Gray. He made 
a new point by referring to the provisions of 8.L.A., Sched. TIT, 
and especially the discretion inherent in Pt. IT of it, saying that 
if that discretion was surrendered, the court would have to act 
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on general equitable principles. The learned judge seems, how- 
ever, to have attempted something rather hard in approving 
Tomlin, J.’s statement of the law (at p. 665) and Clauson, J.'s 
(at p. 067), and, moreover, made the very difficult suggestion (dis- 
cussed below) that the expenses in He Hobins were within 8.L.A., 
Sched, ILL. 

In making the point that the “ statutory code”’ itself might 
create discretions, and that such discretions would (when sur- 
rendered to the court) be exercised by the court on the principles 
of Re Hotchkys, Eve, J., however, only discussed the position of 
activities within $.L.A., Sched. I11, and especially Pt. 11 thereof. 
In fe Conquest |1929] 2 Ch. 553, Clauson, J., pointed out for the 
first time that there were two sets of powers, viz., those under 
s. 102 and those under Sched. I11, and that they overlapped. ‘Ihe 
repairs in question in He Uonguest were serious repairs of a struc- 
tural character, and were clearly ones ‘‘ which the trustees may 
pay for out of capital.’’ Presumably they could equally have paid 
tor them out of income, as s. 102 is very wide, but the case was 
a proper one to choose to deal with out of capital. Clauson, J., 
also made the remarks on his own decision’ in He Gray, which 1 
have already cited. What the court would do if the discretion 
were surrendered to it is a suitable test by which trustees can 
measure the propriety of their own act. But it would not always 
be safe to dispense with an application to the court and for the 
trustees to act on their own responsibility, however bona fide their 
attempt to forecast what the court would order. Where the trustees 
have a discretion conferred on them by the overlapping of two 
or more provisions of the ‘‘ code’’ in the Acts, and this statutory 
discretion is exercised with all propriety, the court will not interfere. 
Whenever trustees come to the court asking how to exercise the 
statutory discretion the court will do it for them on the principles 
of Le Hotchkys. But I do not think that the matter really ends 
with the statutory discretion. There are often cases where the 
trustees have only a statutory power to use income, but where 
there is a good deal to be said for paying the expenses out of 
capital. Certainly in the various ‘‘ dangerous structure notice ”’ 
cases, it is not at all clear that one can force by any means all the 
items within Sched. III, especially where the fault was that the 
current repairs had been neglected. Eve, J., tried in te Whitaker 
to say that both that case and Re Robins fell within Sched. III, 
Pt. I, para. XXV (rebuilding of principal mansion house), or 
Pt. 11, para. V (structural alterations). Tomlin, J., actually never 
said anything of the kind, a fact pointed out by Maugham, J., 
in ute Smith [1930] 1 Ch. 88. In that case, the last of the series, 
the learned judge really came to the conclusion that the ‘‘ complete 
code ’’ theory was wrong, in that, apart from the statutory powers, 
the trustees can in a proper case invoke the court and the court 
can stili in such case exercise its old equitable jurisdiction. I do 
not think it can be expected to do so very freely, but there must 
be a fairly large class of cases where the expenses undoubtedly 
fall within s. 102, and can therefore be paid for out of income, 
and pretty clearly do not fall within Sched. III, but where, none 
the less, it seems unfair to insist on the whole being found by 
income. In such a case the trustees should pay the expenses froin 
the most convenient’ fund, without prejudice to their ultimate 
incidence, and should lay the matter before the court. They cannot 
effectively and safely decide for themselves whether their natural 
tendency to spare the life-tenant is proper in any given case. 


‘ ” 








Landlord and Tenant Notebook. 
LOST DOCUMENTS. 


PROBLEMS arising out of the destruction of documents form part 
of the subject-matter of the annual report of the Council of the 
Law Society which was presented at the annual general meetin 
on 4th July. In this connection, a short summary of the rules o 
evidence as they affect landlords and tenants may usefully be given 
in this Notebook. 

It is, of course, well established that secondary evidence may be 
given of a document proved to have been destroyed. For certain 
purposes, authority and guidance on some problems may be found 
in Brewster v. Sewell (1820), 3 B. & Ald. 296. The principles 
enunciated in that case afford, at all events, comfort to those 
who have been wondering whether to rejoice at or to worry over 
the destruction of old leases and other papers which took up a 
great deal of their custodians’ space, if not of their time. For 
it was held that the plaintiff, who had occasion to prove terms 
of a fire policy which had expired and been succeeded by a new 
policy, need adduce only ‘‘ very slight ’’ evidence of the alleged 
loss or destruction of the earlier instrument. ‘‘ The presumption 
of law is that a man will keep all those papers which are valuable 
to himself and which may, with any degree of probability, be of 
any future use to him,” said Bayley, J.; going on to say: ‘‘ The 
presumption on the contrary is that a man will not keep those 
papers which have entirely discharged their duty, and which are 
never likely to be required for any purpose whatever.” 

The main principle was explained by Holroyd, J., in these terms : 
‘* Now the reason why the law requires the original instrument to 
be produced is this, that other evidence is not so satisfactory where 
the original document is in the possession of the party, and where 





it is in his power to produce it or get it produced. . . . In either 
of these cases if he resorts to other evidence, the fair 
presumption is that the original document would not answer this 
purpose... .” 

Thus, fairly strong evidence must be given of the destruction of 
a current lease before oral testimony may be given instead. But 
the question may arise whether, in a given case, a party referring 
to some lease need produce it, or else explain its absence, at all; 
and the answer, it will be seen, depends on whether existence of 
the relationship of landlord and tenant is all he has to establish, 
or whether the terms of that relationship are part of his case. 

Cases illustrating circumstances in which production of the lease 
(though possible) 1s unnecessary include Cotterill v. Hobby (1825), 
4 B. & CU. 465, Lt. v. Inhabitants of Holy Trinity, Hull (1827), 
7B & C. 611, and Jenkins v. Hill (1854), 2 W.R. 268. The 
first mentioned was an action by a landlord against a third party 
who, in order to assert some claim to the demised property, had 
cut and removed the branches of trees it contained. ‘The plaintiff 
claimed for injury to his reversion, and in trover. His failure to 
produce the lease was held to be fatal to the former cause of 
action; but Bagley, J., held that he could succeed in trover, for 
whether trees were excepted in the lease or not, he had property 
in them. if. v. /nhabitants of Holy Trinity has become perhaps 
the leading case on the question. It was a poor law settlement 
case, being an appeal against a removal order. It was alleged and 
admitted that the pauper, or rate-aided person as we now call 
him, had lived at a specified other place, and cross-examination 
elicited the fact that he had held a written tenancy of his dwelling 
there. An objection based on the failure to produce the agreement 
was disposed of by Bayley, J., as follows: ‘‘ The general rule is 
that the contents of a written document cannot be proved without 
producing it. But, although there may be a written instrument 
between a landlord and tenant, defining the terms of the tenancy, 
the fact of the tenancy may be proved by parol, without proving 
the terms of it.’’ Jenkins v. Hill was, like Cotterill v. Hobby, a 
landlord’s action against a third party for cutting down trees; but 
it was #. v. /nhabitants of Holy Trinity which was cited and 
applied. The defence in Jenkins v. Hill was that the land had 
been wrongfully conveyed to the plaintiff by trustees of a marriage 
settlement ; the plaintiff relied on acts of ownership, including his 
letting of the land to a tenant, whom he called as a witness, but 
who did not produce the admittedly written tenancy agreement. 
It was held that the witness might testify that he occupied the 
land and that he paid rent for it to the plaintiff. 

But quite soon after it had been decided and recorded, 2. v. 
Inhabitants of Holy Trinity, supra, was distinguished by Bayley, J., 
himself. This was in 2. v. Znhabitants of Rawden (1828), 8 B. & C. 
708, a settlement case in which the objector called a land agent, 
who declared that he had left 2p emg in another parish to the 
pauper, but admitted that he had done so by a written agreement 
which no one produced, and went on to say that it was to the 
pauper, his father and his father-in-law that the premises were 
demised. ‘The learned judge said that in the earlier case the fact 
to be proved was proved by giving evidence of occupation and 
payment of rent; that a prima facie case could be made in this 
way, which, however, might be rebutted; but those who wished 
to prove that the letting was to two other persons as well as the 
pauper must produce the written agreement. 

And in two ejectment cases which followed soon after the above, 
Tindal, C.J., had occasion to apply the ‘ general rule.” First 
came Fenn d. Thomas v. Griffith (1830), 6 Bing. 533, in which 
evidence was given to the effect that the defendant had often 
been heard to say that he held under the lessor of the plaintiff 
and that he had received a notice to quit ‘‘ without objection ”’ ; 
but the learned chief justice ruled that an adverse claimant whose 
own witness shows that a document exists containing terms relied 
on must produce it. Likewise in Doe v. Harvey (1832), 8 Bing. 239, 
Tindal, C.J., held that evidence limited to the fact that the lessor 
of the plaintiff had put the defendant into possession would not 
suffice in what was essentially a claim for trespass; if the only 
thing to be proved was that the defendant had held the land, it 
would; but not where it was necessary to show not only that he 
had held it, but also of whom he had held it. 

A fairly striking example of the working of these principles 
was afforded by 7'wyman v. Knowles (1853), 13 C.B. 222, a claim 
for trespass by breaking down a wall. The plaintiff gave oral 
evidence that in 1850 he had been into possession of the land and 
wall by W, paying five shillings at the time; that there was a 
written agreement between himself and W, which he did not 
produce. The demolition of the wall by the defendant occurred on 
14th July, 1852, and as part of his case he produced a lease to 
himself of the land by W which commenced to run on 19th July, 
1852. A verdict awarding the plaintiff one shilling damages was 
upheld by the court, Maule, J., pointing out that the plaintiff 
had proved some kind of tenancy to have existed, but as he did 
not shew the quantum of his interest the jury might properly con- 
clude that the term lasted only till the commencing date of the 
defendant's lease. 

In conclusion, those who contemplate availing themselves of 
facilities for obtaining photostatic copies of leases should bear in 
mind that the part is the best evidence, the counterpart secondary 
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evidence. ‘If you cannot prove a deed by producing it, you 
may produce the counterpart ; if you cannot produce the counterpart, 
you may produce a copy even if you cannot prove it to be a true 
copy ; 1f a copy cannot be produced, you may go into parol evidence 
of the deed,”’ is a useful and succinct statement of the position to 
be found in the judgment of Lord Mansfield, C.J., in Ludlam d. 
Hunt (1774), Lottt. 362. 








Our County Court Letter. 
THE QUALITY OF TRACTORS. 


In a recent case at Liskeard County Court (Jewell vy. West) the 
claim was for £13 10s. as damages for breach of warranty. The 
plaintiff was a dairyman and his case was that he had attended a 
farm sale, and one of the lots was a second-hand lorry. This had 
been converted into a tractor, and before it was offered for auction 
the defendant had described it as sound in every way and “the 
heavier it is loaded the more it likes it.’’ In reliance upon this 
guarantee, the plaintiff bought the tractor for £28. On being 
afterwards loaded with manure, the tractor failed to take a hill 
and, owing to the failure of the brakes, it had to be backed into a 
hedge, where it overturned. It transpired that the main driving 
shatt had snapped, near the back axle, at a point where a previous 
fracture had been welded. It was unusual for a seller to make any 
remarks with regard to 2 specific lot, and, if he did so, the condi- 
tions of sale were overridden. The defendant’s case was that the 
auctioneer had read out the usual conditions of sale, e.g., that 
everything was sold at the purchaser’s own risk, and would be taken 
with ‘‘all faults, defects, and errors in description, if any.’’ No 
warranty was given, as the defendant had merely stated that the 
tractor was in good working order. Expert evidence was given 
that a broken shaft, after being properly welded, could be described 
as being in perfect running order. Nobody could warrant a second- 
hand lorry converted into a tractor. His Honour Judge Armstrong 
held that the defendant had made an honest commendation, which 
he believed to be true. Any purchase of second-hand machinery 
was a gamble, and judgment was given for the defendant, with custs. 


DISMISSAL OF EMPLOYEE BEFORE ENLISTMENT. 

In Cox v. Tutt, recently heard at Weston-super-Mare County 
Court, the claim was for £2 15s, as damages for breach of contract. 
The plaintiff was aged twenty, and his case was that he had been 
employed in the defendant's grocery business at a wage of £2 15s. 
a week. Permission was granted for him to go to Bristol to enlist, 
but the defendant desired to alter the arrangement. The plaintiff 
nevertheless went, to Bristol, as originally arranged, and Was sum- 
marily dismissed on his return to business next day. The 
defendant’s case was that he had fifteen employees, and the 
jlaintiff had started with him in May, 1938, at a wage of £1 5s. 
‘he original arrangement was that the plaintiff should go to Bristol 
by the 9 a.m. train, but, owing to the inconvenience to the busi- 
ness, he was asked to go by the 1 p.m. train instead. After 
agreeing to do so, the plaintiff insisted on going by the early train, 
in defiance of orders. The plaintiff had therefore been dismissed 
for insubordination and insolence, and not by reason of his liability 
to be called up for military service. His Honour Deputy Judge 
Wilshere held that the dismissal was justified. Judgment was given 
for the defendani, without costs. It is to be noted that, if an 
employer in fact terminates an employee’s engagement by reason 
of his liability for military service, an offence is committed under 
the National Service (Armed Forces) (Prevention of Evasion) 
Regulations, 1939 (S.R. & O., 1939, No. 1099), Article 2 (1) (a). 








Parliamentary News. 
The following Bills received the Royal Assent on the 2nd July :— 
Cannock Urban District Council. 
Consolidated Fund (No. 3). ; 
Greenock Port and Harbours Order Confirmation. 
Justices (Supplemental List). aise oe 
Land Drainage (Benwick Internal Drainage District) Provisional 
Order Confirmation. 
London County Council (Money). 
Naval Discipline (Amendment). c 
Railway Clearing System Superannuation Fund. 
Trustee (War Damage Insurance). 
HOUSE OF LORDS. 
Finance Bill [H.C.] 
Read Third Time. 
Goods and Services (Price Control) Bill [H.C. ] 
Reported without amendments. 
Landlord and Tenant (War Damage) 
Read Third Time. 
HOUSE OF COMMONS. 
Pharmacy and Medicines Bill [H.C.] 
Read Second Time. 
Repair of War Damage Bill [H.C.] 
Read Third Time. 


[9th July. 
[8th July. 


(Amendment) Bill [H.C. | 
{9th July. 


(8th July. 
(8th July. 





To-day and Yesterday. 
LEGAL CALENDAR. 


7 July.—Thomas Wilde, the son of an attorney, was born in 
Warwick Square, near Newgate Street, on the 7th July, 1782. 
After leaving St. Paul’s School he was articled to his father, being 
subsequently admitted an attorney in 1805, the year in which his 
elder brother John, afterwards Chief Justice of the Cape of Good 
Hope, was called to the Bar. Six years later, however, he joined 
the Inner Temple, becoming a barrister in due course. Short, 
thick-set with irregular features, an unmusical voice and a 
monotonous delivery, his advocacy suffered the additional dis- 
advantage of an impediment in his speech which he had to overcome. 
Nevertheless his career carried him to the Woolsack and a peerage 
as Baron Truro. 

8 July.—On the 8th July, 1546, the records of Lincoln's Inn have 
a memorandum that ‘‘ Eldrington, Harrington and Berners about 
Trinity Sunday last, in the night time, did take down the light 
of St. John in the Hall and did hang in the stead thereof a 
horse head, in despite of the Saint, as it could not by common 
presumption be otherwise intended, to the very perilous example of 
others, as it was evidently proved upon examination thereof by 
the confession, of the said Kldrington.’’ The other two, who would 
not admit their fault, were expelled from the Society but afterwards 
readmitted, ‘‘ being very sorry and penitent for their said lewd and 
naughty misdemeanours.”’ 

9 July.—Thomas Coltman, the youngest son of John Coltman 
of Beverley, was born on the 9th July, 1781. He was educated at 
the Charterhouse in London, at Rugby and at Trinity College, Cam- 
bridge, being elected a fellow in 1805. He joined the Inner Temple, 
was a pupil of the great special pleader, Mr. Tidd, and was called 
to the Bar in 1808. He secured a large practice on the Northern 
Circuit and took silk in 1832. Five years tae he was appointed a 
Justice of the Common Pleas and knighted. He had not a dashing 
or brilliant mind and he was slow in forming his opinions, but, he 
was essentially a just and right-minded judge. He died of Asiatic 
cholera in 1849. 

10 July.—On the 10th July, 1621, shortly after being designated 
for the bishopric of Lincoln, John Williams was appointed Lord 
Keeper ‘‘ praeter suam expectationem.’’ No ecclesiastic had pre- 
sided in the Court of Chancery since the days of Queen Mary, but 
he made up for the gap, for he was allowed to retain his deanery 
and canonry in Lincoln Cathedral and his living of Walgrave, 80 
that ‘‘ he was a perfect diocese in himself, being at the same time 
bishop, dean, prebendary and parson.’’ To supply his want of 
knowledge of the rules of his court he had frequent recourse to the 
assistance of two of the judges. When a counsel tried to puzzle 
him by deliberately using some antiquated technicalities, Williams 
successfully countered with ‘‘a cluster of most crabbed notions 
picked out of metaphysics and logic.’’ He remained Lord Keeper 
till 1625. In 1641 he became Archbishop of York. 

11 July.—On the 11th July, 1863, Sir Cresswell Cresswell was 
thrown from his horse on Constitution Hill and fatally injured. 


12 July.—On the 12th July, 1723, the Lincoln’s Inn records 
show: ‘‘Complaint being made that the servants ofthis Society, 
together with gentlemen’s servants, do in the time of Divine Service 
leave the Chapel, send for drink and behave themselves disorderly, 
it is ordered that the two Chief Porters of thig Society attend each 
at the door of one of the aisles in the Chapel in their proper habits 
with their Porter’s staves all the time of Divine Service and that 
the rest of the servants whose duty it is to attend at the Chapeb 
do attend in the Chapel all the time of Divine Service and that 
two Badge Porters do attend at the Chapel stairs to keep away the 
beggars and to prevent the disorderly practice complained of for the 


time to come.”’ 

13 July.—When William Sheen cut off the head of the four 
months old child his wife had borne just before the marriage, he 
gave material for an odd legal situation. At the time of the birth 
the woman was called Lydia Beadle, and because the infant was 
baptised Charles William Beadle the judge directed an acquittal 
on an indictment charging Sheen with the murder of “ his infant 
son, William Sheen, alias Beadle.’’ On the 13th July, 1827, he 
again appeared at the Old Bailey, the prosecution producing an 
indictment of thirteen counts with every possible combination of 
names, but he got off on the ground of _ acquittal, the judge, 
however, exhorting him to amend his life. 


The Week's Personality. 

As the first judge of the newly constituted Probate and Divorce 
Court, Sir Cresswell Cresswell had an immense task to perform, for 
the innovation was sensational. After sixteen years’ service 1n the 
Court of Common Pleas he had earned the reputation of being 
learned and strong-minded. Transferred to a new sphere of judicial 
activity, he struck the public imagination. A contemporary — 
said that he satisfied one’s notion of ‘‘ incarnate omnipotence, anc 
added : ‘‘I confess I stand in awe of that man—if, indeed, he is a 
man, upon which point I entertain some doubts. Is it not written, 
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‘Those who have been joined in a very solemn way, let no man put 
asunder’? But Sir Cresswell Cresswell does put them asunder as 
easily as he would two pats of butter. Therefore—the inference 
is clear. Talk of the House of Commons as a powerful body : what 
do they represent but a parcel of miserable county voters and £10 
freeholders ? But Sir Cresswell Cresswell represents 5,000,000 of 
English wives. Lieutenant-General Sir Cresswell Cresswell com- 
mands an army, I say, of five millions of able-bodied matrons. He 
is in military possession of the country : he has billeted his followers 
in two out of every three houses:in the land. He knows—or can 
know any time he chooses-—what we say, what we do, nay, what 
we think about. No human being—that is, if he be indeed a man— 
has ever wielded such authority, since the first Valentine first 
changed hands.’’ Such was one portrait of this tall, slim, pale 
man with his good memory and quick, logical mind. 


Dog Cases. 

Even in the excitement of stirring events much nearer home, 
the Press has found room to report news from San Francisco that 
Rowdy, the terrier condemned to death by his late mistress’s will 
‘““to spare him loneliness and heartsickness,’’ had been reprieved 
by order of the éourt. A war interest was lent to the event by the 
fact that he has been given permission to join the United States 
Army as a mascot. The English can always spare a thought for 
the dumb friends, and during the last war on a day when important 
events were taking place the contents bill of one of the evening 
papers gave the portentous announcement of ‘“‘ A Great Dog Fight 
at Sessions.’”” The hero of the hour was Bobs, a dog which had 
bitten several people and was the terror of his street. Mr. 
Cancellor, the magistrate, had unhesitatingly condemned him to 
death and in fact the animal had been tactless enough to try to fly 
at his judge in the yard of the court, being only restrained by a 
stout. chain. But he belonged to a small girl nef pictures of them 
both appeared in the illustrated papers: Protests poured in. The 
Canine Defence League took up the case and carried it to Quarter 
Sessions, briefing an eminent King’s Counsel. During a consultation 
in the yard Bobs tried hard to bite his defender, but he “had the 
sense to behave decently in court so that he was reprieved and 
carried home to Fulham in a lorry amidst the cheers of the 
spectators. Next evening he appeared with applause at a West 
End theatre. 


Divorce Curiosities. 

A few curious divorce points have been reported in the Press of 
late. First, two Pitcairn Islanders are seeking divorce in the 
Wellington Supreme Court. The community to which they belong 
is very much opposed to the step and sturdy insular indepeudence 
may well bring about a refusal to recognise any decree that may 
be made, for New Zealand is a long way off. This must be the first 
trouble over women on the happy island since the days before the 
yet unregenerate mutineers of the ‘‘ Bounty ’’ settled down to a life 
at once Arcadian and religious. Then from San Jose in California 
came news that a man had unsuccessfully applied for a divorce on 
the ground that his wife insisted on taking her pet. monkey to bed 
with her. ‘‘ You could have forcibly ejected it,’’ the judge said. 
‘*T have had several cases in which husbands have ejected their 
wives from bed with considerably less energy than that required 
to dispose of a monkey.”’ Finally, of all the odd grounds ever put 
forward for divorce the oddest seems to have been achieved by the 
Kansas woman who started proceedings because her husband made 
her stuff skunks. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1940. 
No. 2223/L.44. Solicitor, England. Rule, June 21. 


STATUTORY RULES AND ORDERS, 1941 


No. 895. Aliens (Movement Restriction) (No, 2) Order, June 21. 

E.P. 907. Control of Fertilisers (No. 10) Order, June 24 

E.P. 908. Control of Fertilisers (No. 11) Order, June 24. 

E.P. 909. Control of Fertilisers (No. 12) Order, June 24. 

No. 861. Export of Goods (Control) (No. 22) Order, June 24. 

No. 883. Export of Goods (Control) (No. 23) Order, June 24. 

E.P. 924. Fish (Maximum Prices) Order, June 27 

K.P. 905. Motor Fuel Rationing (No. 2) Order, June 23. 

No. 878. National Service (Adjustment of Contracts) (Amendment) 
Regulations, June 11. 

No. 915. Ploughing Grants (Amendment) Regulations, June 3. 

E.P. 879. Public Utility Undertakings. Direction and Order, 
March 29. 

E.P. 881. Public Utility Undertakings. Direction, June 4. 

E.P. 880. Public Utility Undertakings. Order, May 22, under 


Regulation 56 of the Defence (General) Regulations, 
1939 


No. 896. Trading with the Enemy (Custodian) (Amendment) 
(No. 2) Order, June 23. 
No. 838. 


Trading with the Enemy (Specified Persons) (Amendment) 
(No. 9) Order, June 3 


1. 





Notes of Cases. 

JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
Secretary of State for India v. Sardar Rustam Khan and Others. 
Lord Atkin, Lord Russell of Killowen, Lord Romer, 

Sir George Rankin, and Clauson, L.J. 28th April, 1941. 
Constitutional Law ({ndia)—Cession of district to British Govern- 
ment—Kesettlement of lands—Landowner not entitled to question 

Government's acts in municipal courts. 

Appeal from a decision of the Additional Judicial Commissioner, 
Baluchistan, declaring the plaintiffs’ title to, and granting thein 
possession of, certain lands. 

An agreement, dated the 17th February, 1903, was made between 
the Khan of Kalat and the agent to the Governor-General in Council 
in Baluchistan in the following circumstances : For many years part 
of the subdivision of Nasirabad had been irrigated by canals flow- 
ing from the Indus, and arrangements had been made between 
the Khan and the British Government by which occupiers of land 
benefited were made subject to a water tax assessed by British 
officials, and collected by Kalat officials, of which the proceeds were 
divided equally between the two governments. The dual control 
having proved unsatisfactory, the agreement in question was made, 
and styled a treaty. ‘Ihe agreement provided, so far as material, 
as follows: “ . the Niabat of Nasirabad should be exclusively 
managed by the officers of the British Government. . . . Khan »f 
Kalat, on behalf of himself and his heirs and successors, hereby 
makes over and cedes in perpetuity to the British Government the 
entire management of the Nasirabad Niabat absolutely and with 
all the rights and privileges, state or personal, as well as full‘ and 
exclusive revenue, civil and criminal jurisdiction, and all other 
powers of administration, including all rights to levy dues and tolls 
on the following conditions. . . .’’ There followed administrative 
and other provisions, and an annual rent was to be paid to the Khan. 
Over part of the land comprised in the agreement the predecessors 
of the plaintiff held proprietorial rights. After the agreement had 
been made the Government of India decided that there should be 
a settlement of the territory on the lines of the settlement in Sind. 
The settlement provided, inter alia, that ‘“‘‘C’ land which is 
entirely waste or ‘Pat’ is to be entered as Government un- 
occupied lands. ’ The plaintiffs claimed that as the ‘‘*C” 
lands were comprised in their grant from the Khan the Govern- 
ment had no title to them. The Additional Judicial Commissioner 
having decided in their favour, this appeal was brought. The 
Government contended that the Treaty of 1903 gave them full 
sovereign rights over the territory; that if they decided to 
ignore the rights of previous holders and to substitute as owners 
either themselves or anyone else no one had a right to complain 
in a municipal court; and that the acts of the Government in 
making the T'reaty and in exercising their powers under it were 
acts of State for which they could not be impleaded. The plaintiffs 
contended that it was merely a commercial contract, intended only 
to effect a more convenient method of collecting revenue and 
granting powers only for that object. (Cur. adv. vult.) 

Lorp RusseLL or KiLLOWEN, delivering the judgment of the 
Board, said that their lordships could not accept the plaintiffs’ 
view. It was opposed to the plain wording of the document, 
and to the obvious construction when the Treaty was regarded 
as a whole. ‘‘ Cedes in perpetuity . . . administration ’’ were words 
creating rights between two sovereign States which were never 
yet found in any mere ¢ommercial agreement. True, the right 
ceded was the entire ‘‘ management,’’ the consideration was an 
annual rent, and the transaction was in fact a perpetual lease of 
the territory at a quit renf. Nevertheless, the Khan made over 
to the British State the whole of his sovereign rights, though, as the 
cession took the form of a lease, the territory did not pass so as to 
become part of the British Dominions, but still remained Kalat 
territory. The Government were therefore entitled to rely, if 
necessary, on s. 1 of the Foreign Jusisdiction Act, 1890, which 
provided : ‘‘ It is . . . lawful for Her Majesty . . . to exercise... . 
any jurisdiction which Her Majesty . . . may have within a foreign 
country in the same... manner as if Her Majesty had acquired 
that jurisdiction by the cession or conquest of territory.”” The 
statute did not increase the powers given to His Majesty in the 
foreign country. It was the power given and no other which might 
be exercised as if acquired by conquest or cession. Here the powers 
given were “‘ all the rights and privileges, State or personal.’”” Those 
rights and privileges were plainly to be exercised in as ample a 
manner as if acquired by conquest or cession. On the legal position 
that arose in such circumstances there was weighty authority. His 
lordship, having referred to Secretary of State for India v. 
Kamachee Boze Sahaba (1859), 7 Moo. 1.A. 476, at p. 540; Cook v. 
S prigg [1899] A.C. 572; Secretary of State for India v. Bae Ratbai, 
L.R. 42 1.A. 229, at p. 237; Secretary of State for India (1924), 
L.R. 51 I.A. 357, at p. 360; Vayjesingji v. Secretary of State for 
India (1924), L.R. 51 1.A. 357, at p. 360; and Dattatraya v. Secretary 
of State for India (1930), L.R. 57 1.A., 318, said that it- followed 
that in this case the Government of India had the right to recog- 
nise or not to recognise the existing titles to land. They decided 
not to recognise the plaintiffs’ titles, and the plaintiffs had no 
recourse against the Gevevement in the municipal courts. The 
appeal should be allowed. 
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CounseL : T'ucker, K.C., and Pringle; Sir Hari Singh Gour. 
Souicitors : 7'he Solicitor, India Office; Hy. S. L. Polak & Co. 
[Reported by R. C. Carsurn, Esq., Barrister-at-Law. ] 


COURT OF APPEAL. 
Rook v. Fairrie. 
Greene, M.R., MacKinnon and du Parcq, L.JJ. 
5th February, 1941. 


Measure of damages—Libel—Action tried by judge alone—Smaller 
award of damages because of court's opportunity to censure 
defendant's conduct—Validity. 


Appeals from a decision of Atkinson, J. 

In oe the plaintiff £550 damages for libel, Atkinson, J., 
held that the libels complained of had been published on privileged 
occasions, but that the defendant had been actuated by malice; 
and, in assessing the damages, he said that as he had been able to 
express his views of the defendant’s conduct in a way open to a 
jury only through the amount of damages which they awarded, 
he did not consider it necessary to award such high damages as a 
jury might have awarded. e defendant appealed against the 
finding of malice, and the plaintiff cross-appealed, contending that 
the award of damages was insufficient. 

Greene, M.R., having said that it was not possible to imagine 
a clearer case of the grossest malice and spite against the plaintiff, 
a public servant, held that the appeal must be dismissed. Dealing 
with the cross-appeal, he said that it was not disputed that the 
principles laid down by Greer, L.J., in a well-known passage in 
Flint v. Lovell [1935] 1 K.B. 354, at p. 360, were as applicable 
to cases of libel as to any other case. Greer, L.J., then said 
that in order to justify a reversal of a trial judge’s award 
of damages the court would have to be convinced either that the 
judge acted on some wrong principle of law, or that the award 
was so extremely high or low as to be an entirely erroneous estimate 
of the damage to which the plaintiff was entitled. Those principles 
were as applicable in a case of libel as in any other, though the 
manner of their application to that particular subject was perhaps 
rather different. he plaintiff’s chief point was that Atkinson, J., 
erred in allowing his mind to be affected by the consideration. that 
the question of awarding a sum of damages which by its magnitude 
would show the views of the court woré a different aspect where 
a judge was sitting alone. It was argued that it was the judge’s 
duty to place himself in the position of a jury without regard to 
the fact that he was able in his judgment to express in words 
what a jury could only express in money. In his (Greene, M.R.’s) 
opinion, Atkinson, J., had not erred. Once the nature of the 
damages in a libel action and the complex objects which an award 
in such an action was supposed to secure were appreciated, the 
inevitable result was that, where a judge was sitting alone, the 
position was in important respects different from that where he 
was sitting with a jury, because, although the same elements were 
always present, the method in which they ought in any individual 
case to be treated might well vary. It was further argued that 
the sum awarded was, on the face of it, when considered in the 
light of all the circumstances, an entirely erroneous estimate. It 
must be remembered that in a libel action the damages were often 
for the most part entirely without any real connection with financial 
loss. In assessing damages for libel it was sought to express in 
terms of money several different things which were not really 
susceptible of a money valuation in any true sense. It was necessary 
to consider the injury to the plaintiff, which might not be capable 
of pecuniary valuation; the conduct of the defendant, since puni- 
tive or exemplary damages might be awarded ; the deterrent effect 
of damages, etc. -Consequently, in considering a judge’s estimate 
of damages for libel, the appellate court must remember that 
about such damages there might be a very wide divergence of 
opinion without either of the two extremes being describable as 
an entirely erroneous estimate. His lordship referred to Bray v. 
Ford [1896] A.C. 44, at p. 52, and said that while the court had 
greater power to interfere than if the damages had been awarded 
by a jury, and while he himself would have awarded a larger sum, 
Atkinson, J.’s award must stand, and the cross-appeal also be 
dismissed. 

MacKinnon and pv Parc, L.JJ., agreed. ; 

CounseL : The appellant appeared in person. Miller, K.C., and 
Marks. 

Soricrrors : Lawrance, Messer & Co. 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law. ] 


APPEAL FROM COUNTY COURT. 
Cocker v. Sheffield Corporation. 
Scott, MacKinnon and Luxmoore, L.JJ. 8th April, 1941. 

Workmen's compensation—T otal incapacity—Average weekly earn- 

ings during preceding twelve months—Same grade—G raduation of 

wages of a person in same class by reference to exrperience— 

—Workmen's Compensation Act, 1925 (15 & 16 Geo. 5, °c. 84), 

ss. 9 (2) (i), (10) (i) (iii). 

‘*‘ Workman’s ”’ appeal from an award made by His Honour 
Judge Essenhigh under the Workmen’s Compensation Acts, 1925 to 
1931, at Sheffield County Court. 





The appellant commenced work at the respondent’s hospital on 
21st September, 1958, as a non-resident nurse attendant at a wage 
of 38s. 6d. per week, plus a uniform allowance, being the payment 
then made during the first year of her service for a nurse without 
experience. This was according to a scale which was amended on 
28th and 29th August, 1939, as a result of a report adopted by 
public health and public assistance committees so as to increase the 
weekly wage for non-resident nurse attendants without experience 
to 42s. 4d. a week, with one year’s experience to 44s. 3d., and 
with two years’ experience to 46s. 2d., with a fixed weekly allowance 
for uniform in each case. In accordance with this the appellant's 
wages were increased for the week ending 14th September, 1939, to 
42s. 4d., plus 2s. uniform allowance, and as she completed one year’s 
experience on 2lst September, 1939, for one day of the week ending 
on that date she received payment at the rate of 44s. 3d. per 
week and thereafter she was paid 44s. 3d. per week, plus 2s. 
allowance for uniform. On 9th December, 1939, the appellant 
became totally incapacitated by an accident arising out of and in 
the course of her employment, and the respondents paid her during 
her eight weeks of total incapacity £1 3s. per week, based on an 
average weekly wage of 41s. 11d. during the twelve months pre- 
ceding the accident. In the arbitration the appellant claimed that 
her compensation should be fixed at £1 4s. 1d., based on an average 
weekly wage of 44s. 3d., plus 2s. uniform allowance. 

The rule for estimating compensation for total incapacity as 
set out in s. 9 (2) of the Workmen’s Compensation Act, 1925, 
provides that the weekly payment shall be a sum not exceeding 
50 per cent. of the workman’s average weekly earnings during the 
previous twelve months, if he has been so long employed by the 
same employer. Rule (iii) of s. 10 defines “ employment by the 
same employer ’’ as ‘‘ employment by the same employer in the 
same grade in which the workman was employed at the time of 
the accident. Rule (i) of s. 10 provides : ‘‘ Average weekly earnings 
shall be computed in such manner as is best calculated to give the 
rate per week at which the workman was being remunerated : 
Provided that where by reason of the shortness of the time during 
which the workman has been in the employment of his employer, 
or the casual nature of the employment, or the terms of the employ- 
ment, it is impracticable at the date of the accident to compute 
the rate of remuneration, regard may be had to the average weekly 
amount which, during the twelve months previous to the accident, 
was being earned by a person in the same grade employed at the 
same work by the same employer, or if there is no person so 
employed, by a person in the same grade employed in the same 
class of employment and in the same district.” 

The learned county court judge held that there was no change 
of ‘‘ grade ’’ of employment on 21st September, 1939, and made his 
award in favour of the respondents. 

Scorr, L.J., said that the meaning of the word ‘‘ grade ’’ as used 
by the corporation was to be ascertained by interpretation of the 
document containing the report. His lordship referred to different 
parts of the document where the, word ‘‘ grades ’’ was used, and 
said that the recommendation, standing alone, would seem to give 
the name of grades to what he should have thought were classes. 
The initial and general distinction which it made between “‘ class ”’ 
and “‘ grade,”’ following the distinction in the statute, inclined the 
balance of inference in favour of treating the three categories of 
nurse attendants as grades. The cogent argument of Luxmoore, 
L.J., as to the difficulty in practice of applying the analogous test 
of another person, whether in the employment of the same employer, 
or of pol sm employer in the same district, in order to arrive 
at the putative earnings for twelve months of the incapacitated work- 
man tipped the balance definitely down in favour of construing 
the word ‘‘ grade ”’ as he construed it. The appeal must be allowed. 

MacKinnon, L.J. (dissenting), said that he agreed with the 
arbitrator. The appellant was in December, 1939, what she had 
been from September, 1938, a non-resident nurse attendant, and 
all that happened in September, 1939, was that her weekly wage 
was increased. In his lordship’s opinion the appeal should be 
dismissed. 

Luxmoortz, L.J., said that if there was a change in grade of the 
appellant’s employment on 21st September, 1939, it seemed to him 
to be settled by Perry v. Wright [1908] 1 K.B. 441, that, in the 
case of a person whose grade of employment was changed during 
the period of twelve months immediately preceding the accident, 
the basis of compensation was the weekly average ascertained, not 
over the full twelve months, but only over the period from the 
date of change of grade to the date of the accident. It was a 
question of law whether, on the facts as found, there had been a 
change of grade within the meaning of the Act (see Jury v. Owners 
of S.S. Atalanta [1912] 3 K.B. 366. While it was true, as Fletcher 
Moulton, L.J., said in Perry v. Wright [1908] 1 K.B. 457, that a 
change of wages did not necessarily indicate a change of grade, yet 
he thought it was a fact which must be taken into consideration 
in determining whether there had been such a change, and it was 
not unimportant to ascertain whether the change of wages was 
temporary or reasonably permanent. His lordship referred to the 
judgments of Buckley and Hamilton, L.JJ., in Barnet v. Port of 
London Authority [1913] 2 K.B. 115, and said that each category 
of-nurse was paid a fixed weekly wage varying with the length 
of experience. That fact and the fact that the corporation had 
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themselves made a classification of such nurses, were sufficient to 
amount to a graduation of the non-resident nurse assistants in 
their employment by reference to their experience and rates of 
pay so distinct as to constitute separate grades in the sense in 
which that word was used in the Act, notwithstanding (to use 
Lord Justice Hamilton’s words) the similarity of the work and the 
identity of the generic name. 

Appeal allowed. Award set aside with a direction that an award 
be made in favour of the appellant ordering Sheffield Corporation 
to pay to her £1 4s. 1d. a week during total incapacity, credit being 
given for the amount already paid, and the corporation to pay the 
costs of the appeal and of the arbitration. 

CounseL: F. A. Sellers, K.C.; S. R. Edgedale; N .L. C. 
Macaskie, K.C.; H. R. Bramley (for J. F. Drabble on war service). 

Souicrrors : W. H. Thompson; Sharpe, Pritchard & Co. for the 
Town Clerk, Sheffield. . 

[Reported by Maurice Snare, Esq., Barrister-at-Law. ] 








CHANCERY DIVISION. 
In re De La Bere’s Marriage Settlement Trusts: 
De La Bere v. Public Trustee. 
Simonds, J. 28th May, 1941. 
Settlement—Wife’s covenant to settle after-acquired property— 

Second settlement containing power to appoint to wife—A ppoint- 

ment expressly made free from covenant to settle—Validity. 

Summons. 

By a settlement executed in 1919 on the marriage of B, she 
covenanted to settle after-acquired property with the exception 
(inter alia) of ‘‘ any property as to which in the instrument under 
which it is acquired by the wife or in a writing signed by the 
donor of such property either before or within six calendar months 
after making the gift thereof an intention is expressed that it shall 
be exempt from this present covenant or from any provision of 
a like nature.’’ By a settlement of 1938 a trust fund was vested 
in trustees upon trust to hold the fund and the income thereof 
for B and her two sisters and their issue in such proportions as 
the trustees might think fit. By a deed poll of the 7th February, 
1941, the trustees irrevocably appointed the trust fund in favour 
of the three sisters in equal shares. The appointment contained 
the following provision, ‘‘ and we hereby express the intention 
that the said share of each of them in the trust fund shall be 
exempt from the covenant to settle after-acquired property con- 
tained in the settlement made prior to or after her marriage.” 
This summons was taken out by B asking whether the property 
appointed to her by the deed of the 7th February, 1941, was 
exempted from the covenant to settle after-acquired pruperty in 
her marriage settlement. 

Simonds, J., said that the first question for determination was 
whether the deed of appointment was the instrument under which 
the property was acquired by B or whether the property was 
acquired under the settlement creating the power. B had acquired 
her share of the property under the deed of appointment. /n re 
Dickinson’s Settlement; Bickersteth v. Dickinson [1939] 1 Ch. 27, 
\(1938), 82 Sor. J. 744. The principle was that where there was 
an instrument creating a power and an instrument exercising a 
power, the interest created by the exercise of the power arose 
under the latter instrument, for there never was such an interest 
until the power was exercised so as to create it. The second ques- 
tion was whether the trustees were authorised by the trust instru- 
ment to exempt a beneficiary’s interest from a covenant to settle 
after-acquired property. The power to appoint an absolute interest 
must include power to appoint a limited interest. It was a 
corollary that a donee of such a power had the right to make the 
exercise of the power effective, and where it was necessary for this 
purpose, he could exclude the operation of a covenant to settle 
after-acquired property by an object of the power. Accordingly, 
the exclusion of the covenant was not an excess of the power 
and the appointed funds were not subject to the operation of the 
covenant. 

CounseL: Wilfrid Hunt; Herbert Rose. 

Sorrcrtors : Druces & Attlee. 

[Reported by Miss B. A. Bicknett, Barrister-at-Law. ] 





KING’S BENCH DIVISION. 
Re Greene. 
Humphreys, Singleton and Tucker, JJ. 
2nd May, 1941. 

Haheas Corpus—Practice—A prlicant for writ to be represented hy 
counsel—Detention order—Reasons for detention specified in— 
Different reasons given by advisory committee—Necessity for 
strict adherence to statutory procedure—Defence Regulations, 
1939, reg. 18p (5). 

Application for a writ of habeas corpus. 

On the 24th May, 1940, the applicant was detained in Brixton 
Prison under reg. 188 of the Defence Regulations, 1939, on an order 
of the Home Secretary. The order gave as the reason for the 
applicant’s detention that the Minister had reasonable cause to 
believe him to be a person of hostile association over whom it was 
on that account necessary to exercise control. The applicant 





objected to his detention on the ground, inter alia, that, some days 
before he was due to appear before an advisory committee of the 
Home Office to present his case, he received a document signed 
by the chairman in which the reasons specified for his detention 
were different from those stated in the Minister’s order of detention, 
and that that was a contravention of para. (5) of reg. 18B. 

Humpureys, J., before dealing with the application on its merits, 
read a considered statement of the court in which he said that the 
practice of the court as to hearing in person applicants for writs 
of habeas corpus should be clearly stated: counsel had applied 
for a writ of habeas corpus for the applicant on the 25th March. 
The court having adjourned the ap Gestion to enable notices to 
be given, counsel stated that at the adjourned hearing the applicant 
would wish to be heard in person. The attention of the court 
was not then drawn to the statement in Short and Mellor on ‘* The 
Practice of the Crown Office ’’ (2nd ed., at p. 321) under the head- 
ing “‘ habeas corpus”? that ‘ the motion should be made by counsel, 
for the court will not, as a rule, allow an applicant to move in 
person.’ The court had intimated to counsel that it would hear 
the applicant in person, and it had done so. Without questioning 
the undoubted = of any court to hear any applicant in person, 
the court was of opinion that that passage correctly stated the 
practice; and the fact that the court had in the present case 
extended an indulgence to the applicant was not to be taken as 
in any way altering or weakening that practice. No applicant for 
a writ of Aabeas corpus should be heard in person unless sufficient 
ground were shown for departure from the established practice. 
The mere fact that an applicant preferred to act as his own advocate 
should not be regarded as a good ground. That statement of the 
practice was made with the concurrence of the Lord Chief Justice. 

Dealing with the merits of the application, Humpnreys, J., said 
that, although the different grounds for detention specified in the 
document from the advisory committee to some extent overlapped 
those mentioned in the order for detention, yet this was a case 
where the precautions laid down by Parliament had not been 
accurately followed. The court took a serious view of the matter, 
more particularly because it was not the first time that such a 
mistake had been made. In Re Sabini (1941), unreported, the 
detention order referred to the hostile origin of the detained person, 
whereas the advisory committee spoke of his hostile association. 
There was ample evidence there that both matters were proved, 
but the court had made strong observations on the necessity for 
those in control at the Home Office to be meticulously careful in 
obeying these regulations made in the interest of the subject whio 
might in these unhappy days be detained in circumstances quite 
inconsistent with the views of an Englishman in normal times. 
Here again a bad mistake had been made. In fact, the applicant 
had not been prejudiced, since the mistake had deceived no one; 
but, as he now thought that the committee might have reached a 
different conclusion if they had had the actual terms of the deten- 
tion order before them, he should be given an opportunity of 
presenting his case before a differently constituted committee, care 
being taken that that committee was accurately informed of the 
terms of the detention order. There was no ground on which the 
court could order the applicant’s release. 

CounseL : The applicant appeared in person; The Attorney- 
General (Sir Donald Somervell, K.C.) and Valentine Holmes. 

Sorrcrtor : The Treasury Solicitor. 

[Reported by R. ©. Catsurn, Esq., Barrister-at-Law. ] 





R. v. Electricity Commissioners, ex parte South Wales Electric 
Power Co. 
Viscount Caldecote, C.J., Humphreys and Singleton, JJ. 
21st May, 1941. 

Electricity—Statutory supply company—Increase of capital—A ppli- 
cation to Electricity Commissioners for special order authorising— 
Insistence by Commissioners on separate undertaking by company 
only to issue new capital by agreement with Commissioners— 
ultra vires—Electricity Supply Act, 1919 (9 & 10 Geo. 5, c. 100), 
s. 1—South Wales Electric Power Act, 1932 (22 & 23, Geo. 5, 
¢c. xii), 8. 19. 

Applications for orders of prohibition and mandamus. 

The South Wales Electric Power Co. were authorised by various 
Special Acts to supply electricity over a wide area in South Wales, 
and to raise capital and borrow money in accordance with the Acts, 
narticularly s. 19 of the South Wales Electric Power Act, 1932. 
The company applied to the Electricity Commissioners, the 
respondents to the present applications, for a special order 
authorising them to raise additional capital not exceeding £1,000,000 
and to borrow in accordance with s. 19 of the Act of 1932 any sum 
or sums not exceeding £1,000,000. The Commissioners refused to 
make the order except on condition that the company gave them 
an undertaking, apart from the order, that they would not make 
any issue of share capital under the powers to be conferred by the 
order except by agreement between the company and the Com- 
missioners as to the terms of issue of that share capital. The com- 
pany. therefore. now applied for an order of prohibition to prohibit 
the Commissioners from making it a condition of their making the 
special order that such an undertaking should be given, and for an 
order of mandamus directing the Commissioners to make the special 
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order notwithstanding the refusal of the company to give the under- 
taking in question. Lhe company sought that relief on the grounds 
(1) that the powers conferred on the Uommissioners by s. 19 of the 
Act of 1952 and by the Electricity Supply Acts of authorising by 
special order the issue by the company of additional share capital 
did not entitle the Commissioners as a condition precedent, to their 
making such a special order to require the company to give any such 
undertaking as demanded. (2) That the financial control over the 
terms of issue by the company of additional share capital authorised 
by the special order of the Commissioners was, subject to the 
Defence (Finance) Regulations, 1939, vested by the company’s 
Special Acts in their directors; and that the undertaking demanded 
as a condition of the making of the order would have the effect of 
divesting the directors of that financial control and vesting it in the 
Commissioners. 

Viscount Catpecote, C.J., said that the argument advanced for 
the Commissioners that, in deciding the right amount to be authorised 
by the special order asked for, the Commissioners were entitled to 
take into consideration the amount of money raisable by the issue 
of the authorised increase asked for, appeared, when examined, to 
be an attempt by the Commissioners, not merely to authorise the 
share espital which they thought that the company had properly 
applied for, but to add to the authorisation a condition that the 

mmissioners should be masters of the finances of the company 
instead of the directors. That attempt was in excess of the Com- 
missioners’ powers under the Act which established them (see the 
judgment of Atkin, L.J., in R. v. Electricity Commissioners [1924] 
1 K.B. 171, at pp. 201 and 208). When the Commissioners came to 
consider an application for a special order to increase capital the 
might curtain consider the circumstances existing then or which 
might exist when the authorised capital came to be issued; and 
they might refuse to make an order on such facts as they thought 
justified the refusal. They must not, however, seek to extract 
an undertaking which made them judges, not of the actual applica- 
tion, but of the financial management of the company. The applica- 
tion for prohibition would be granted. There was no need for 
mandamus in view of an undertaking now given by the Com- 
missioners to make the special order without the objectionable 
condition. 

Houmpureys and Sincieton, JJ., agreed. 

Counset: Craig Henderson, K.C., and Tylor; The Attorney- 
General (Sir Donald Somervell, K.C.) amd Valentine Holmes. 
Souicirors : Sydney Morse & Co.; The Treasury Solicitor. 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law. ] 





PROBATE, DIVORCE AND ADMIRALTY. 
Milligan v. Milligan. 
Henn Collins, J. 20th and 21st March and 9th April, 1941. 
Husband and wife—Restitution of conjugal rights—Jurisdiction— 

Matrimonial home in England at time of ceasing cohabitation 

—Joint dwelling-place not essential. - 

Wife’s petition for restitution of conjugal rights. The respondent 
entered an appearance under protest, putting in issue the question 
of the court’s jurisdiction. The sole question to be decided was 
whether or not the spouses had a matrimonial home within the 
jurisdiction at the time when cohabitation ceased. 

The respondent was an officer in the Royal Artillery. Down to 
early in 1937 he was stationed in Ceylon and his wife was with him 
there. His wife then returned to England with their son, and 
in October, 1937, the respondent came home on leave and took a 
furnished flat in Edinburgh, where he lived with his wife. They 
then took two bedrooms and a sitting-room in an hotel at Lichfield, 
where they stayed for two months, and then took a furnished house 
in Lichfield, vn. tent they used their own plate and linen. In May, 
1938, the respondent went to Sheerness to take a senior officer’s 
course, and the petitioner returned with their son to the hotel 
in Lichfield. She remained there till 7th July, and during that time 
she met her husband only for one week-end at Larkhill. From 
7th July till thé end of July the respondent stayed with the 
petitioner at the hotel at Lichfield. The petitioner then left the 
respondent in order to visit friends and relations, but she spent 
the night of 9th August with her husband at Lichfield. The 
senpentiont meanwhile got an appointment which took him to Pem- 
brokeshire for two or three weeks, but during that time joined 
the petitioner for one night in Dorsetshire. He then returned 
to Lichfield, and early in October was ordered to Blackdown, where 
he lived in the officers’ mess, the petitioner and their son remain- 
ing meanwhile in Dorsetshire. On the respondent being posted to 
Blackdown, the petitioner went with the respondent to Camberley 
to look for accommodation in which to re-establish the household. 
It was then that the respondent declared his intention not to live 
with the petitioner again, an intention which he admitted that he 
formed when he went to Blackdown. ; 

Henn Couurns, J., said that the first question was when cohabita- 
tion ceased. The assumption on which he must proceed was that 
it did not cease before early October at Camberley, while the 
respondent was living in the officers’ mess at Blackdown, and had 
no other abode, for fe could assign no earlier date with certainty. 
Had the husband a matrimonial home in England, circumstanced 
as he was, at Blackdown? That must depend on what was meant 





by the expression ‘‘ matrimonial home’’ in this connection. His 
lordship referred to statements by James, L.J., in Niboyet v. 
Niboyet (1878), 4 P.D. 1, at pp. 4 and 6, and by Gorell Barnes, J., 
in Armytage v. Armytage [1898] P. 178, at p. 194, and to Perrin v. 
Perrin, Powell v. Powell {1914] P. 135, and said that no doubt 
a joint dwelling-place was the usual concomitant of a state of 
cohabitation, but it was not an essential, Cohabitation could exist 
long after, and independently of any joint home, and desertion 
could be established without reference to it. For the purposes 
of desertion, the matrimonial home was, prima facie, where the 
husband resided. There might be a number of good reasons why 
a joint home was not set up there, but if there were no such 
reasons, and if the husband failed to set one up, the inference was 
that he had ceased cohabitation at the place where he ought to have 
set up the joint home. In his lordship’s judgment the phrase 
‘* matrimonial home ’’ extended, in relation to jurisdiction, to the 
husband’s residence in England in such circumstances that any 
husband —_t circumstanced and not estranged from his wife 
would set up his home in England. Judged by that rule, the parties 
had a matrimonial home in or convenient to Blackdown when 
cohabitation ceased. His lordship held therefore that the court 
had jurisdiction to hear the suit. 
CounsEL : Geoffrey C. T'yndale; Hon. Victor Russell. 
Soxicrtors : Jurner & Evans; Bertram Sturt. 


[Reported by Maurice Suarez, Esq., Barrister-at-Law. ] 








The Law Society. 
(Continued from p, 289.) 


Solicitors and their Clerks and Military Service.—Reference was 
made to the wre which the Council had taken in connection with 
solicitors and their clerks and military service leading up to the 
establishment of a Military Service (Deferment) Committee of 
the Council to deal with applications for deferment by solicitors 
in respect of themselves and their clerks. It was recorded that 
the Minister of Labour had informed the Council that the Lord 
Chancellor had agreed to advise him upon every case presented to 
the Lord Chancellor by The Law Society as one in which there 
should be some deferment of the date at which a solicitor or his clerk 
should be called up for service with the Fighting Forces. 

After these steps had been taken, further experience of the pro- 
cedure showed that it was not even then working as well as the 
Council had expected and that their recommendations had not been 
so favourably received as they had hoped. Partly as a result of 
this, the shortage of solicitors and clerks became more acute and 
the Council again approached the Minister of Labour and again 
urged that solicitors and their clerks should be included in the 
Schedule of Reserved Occupations, this time at the age of thirty-six. 

After conferring on the matter with representatives of the 
Ministry of Labour and the Lord Chancellor’s Department, the 
Council were informed that the Minister felt that it was not possible 
at that stage of the war to make an entry in the Schedule of 
Reserved Occupations in respect of solicitors or their clerks. The 
Minister considered that the requirements of the solicitors’ branch 
of the legal profession could be met by a more generous use of 
the deferment procedure for solicitors and their clerks who were 
aged thirty or over on the 22nd June, 1940, being the date on 
which men aged thirty registered under the National Service (Armed 
Forces) Act, 1939. 

It was, accordingly, arranged that in respect of men aged thirty 
or over, applications for deferment should in future be made as 
previously to The Law Society, who should examine each appli- 
cation in relation to the importance of the work performed by the 
man in question, the extent to which other members of the firm 
had been called up, and other relevant factors. 

It was also agreed that in these cases the recommendation of The 
Law Society whether or not to grant deferment, and if so for 
what period, would be accepted by the Lord Chancellor’s Depart- 
ment and the Ministry of Labour, unless there were outstanding 
special reasons in any particular case for not — so. j 

Recommendations for deferment under this procedure are in suit- 
able cases for six months in the first instance, and unless there 
is a radical change in the man-power situation the period of defer- 
ment may be extended by further periods of six months at the 
request of the Society. (See The Law Society’s Gazette, February 


Registration for Industrial Purposes.—Upon the announcement 
that it was proposed to call upon men and women in certain age 
groups to register for industrial purposes, the Council communicated 
with the Ministry of Labour and National Service in connection 
with the position of solicitors and solicitors’ clerks with regard 
to the matter. 

The Council were informed by the Ministry that it was not the 
intention to publish anything in the nature of a list of reserved 
occupations for use in connection with registrations under the Regis- 
tration for Employment Order, but that, on the other hand, it was 
fully recognised that many people were engaged on work of utility 
or importance although not directly connected with the industrial 
war effort. Whilst it was not possible for the Ministry to give 
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any definite pledge as the man-power situation might vary, the 
Council were informed that so far as could be told there need be 
no apprehension that solicitors and their clerks, if they were fully 
and necessarily occupied in their profession and could not be 
released, would be called upon to take industrial work. 

The Ministry also informed the Council that exactly the same 
position obtained with regard to women in solicitors’ offices. 

After further representations the Council were again assured that 
the Ministry of Labour and National Service did not intend to call 
upon solicitors or their clerks to take industijal work if they were 
fully and necessarily occupied in their profession and could not be 
released. Furthermore, the Ministry added that a solicitor would 
have an opportunity of making representations to the local officer 
of the Ministry of Labour if it was proposed in any particular 
case to press him or any of his clerks to take other work. In 
the event of agreement not being reached between the local officer 
of the Ministry and the solicitor in question as to whether he 
himself or any clerk in his employment ought to be regarded «s 
available for other work, arrangements would be made for the 
case to be considered by The Law Society through its deferment 
committee in the same way as are applications for deferment of 
calling up for military service. ; 

Air Raid Damage.—Many solicitors have lost the use of their 
offices as a result of enemy action. The-Council accordingly estab- 
lished a register of those solicitors who had office accommodation 
to spare which they were willing to offer, either temporarily or 
permanently, to other solicitors whose premises had been destroyed 
or damaged. 

Several solicitors who had lost al] their papers as a result of enemy 
action found themselves in difficulty in reconstructing their records 
and ascertaining the position of the various matters with which 
they were dealing. 

The Council, appreciating that in many litigation matters where 
this position arose the solicitors would require to search the court 
records to obtain certain copy documents, approached the Lord 
Chancellor’s Department. 

Facilities are now granted for solicitors to make certain necessary 
searches and obtain certain copy documents free of charge. 

The Council also considered the position which arises when docu- 
ments of title are destroyed as a result of enemy action. They 
did not, however, think it practicable for legislation on the subject 
to be promoted. 

Bearing in mind the fact that the most desirable course is to 
prevent a position occurring where original documents are lost and 
no secondary evidence is available, the Council made arrangements 
with a firm of photographers under which solicitors may bring 
their documents to the Society’s Hall to be photographed by a 
special process. 

The Council have co-operated with other professional bodies in 
making arrangements for alternative library facilities for members 
in the event of the destruction of a library and alternative accom- 
modation for meetings and for the clerical staff in the event of 
the destruction of the premises of any of the bodies concerned. 

Citizens’ Advice Bureaux.—As a result of co-operation between 
the Council and representatives of the National Council of Social 
Service and the Bentham Committee, a scheme was prepared for 
the establishment of legal advice centres in connection with Citizens’ 
Advice Bureaux in the provinces. This scheme. was submitted 
to the Provincial Law Societies, who were invited to put it into 
effect. 

Under the scheme, legal advice centres are set up under the 
control of the local Law Society and advisers attend by rotation 
at the advice centres to deal with applicants for legal advice who 
are referred to the centre by the local citizens’ advice bureaux. 

If more than advice is required, the applicant is referred to a 
‘solicitor on a rota which is managed under the supervision of the 
local Law Society. 

In certain cases legal advice and assistance are given free of 
charge, except for disbursements. In other cases, a scale of charges 
graduated in accordance with the means of the applicants is applied. 

Costs recovered from third parties may be retained by the solicitor 
acting for the applicant. The fees for advice given at the centres 
are pooled and divided among the persons attending to give advice. 

Emergency Powers (Defence) Act, 1940.—The Emergency Powers 
(Defence) (No. 2) Bill contained provision for the establishment of 
emergency courts of law. Whilst the Bill was under consideration, 
the Council made representations to the Attorney-General urging 
that it should be provided expressly that any regulations made in 
connection with the procedure of the courts in question should 
include a right of legal representation. An undertaking by the 
Government was given that the regulations would provide for legal 
representation. 

Committal for Trial (Attendance of witnesses).—Under s. 4 of 
the Administration of Justice Act, 1920, where a person charged 
with an offence pleads guilty or admits the truth of the charge 
before the justices and is committed for trial, the clerk to the 
justices must transmit to the clerk of the peace a certificate to 
that effect, and the attendance of witnesses at the trial is rendered 
unnecessary. 

A member pointed out that in many cases where the accused 
intends to plead guilty at the trial, he makes no statement after 





being charged, with the result that the clerk to the justices cannot 
give a certificate under the section and witnesses have to appear 
at the trial, although in many cases they are not required as the 
accused pleads guilty. The member suggested that much time and 
expense would be saved if the caution now administered after a 
person is charged were retained, but after committal the justices’ 
clerk were to indicate to the accused that he had been committed 
for trial and to invite him to state whether he intended to plead 
guilty at his trial so that the court might decide whether it was 
necessary for all the witnesses to attend. The form of words 
suggested included a statement that even if the accused intended 
to plead guilty at his trial he might ask for any one or more of the 
witnesses to be bound over to attend it. 

The Council have made representations to the Law Officers’ - 
Department urging the desirability of the provision suggested. 





Long Vacation, 1941. 


Notice is hereby given that the Lord Chancellor, with the con- 
currence of the Lord Chief Justice of England and the President 
of the Probate, Divorce and Admiralty Division, in exercise of 
the powers conferred upon him by the Administration of Justice 
(Emergency Provisions) Act, 1939, has made Rules, which came 
into force on the 13th June, 1941, with respéct to the trial during 
the Long Vacation of such causes, matters or issues as may be 
entered for the purpose in the manner provided in the Rules and 
for the hearing of such appeals as may be so entered. 

The following directions have been issued by the Lord Chief 
Justice, the President of the Probate, Divorce and Admiralty 
Division, Lord Justice Scott, acting for the Master of the Rolls, 
and Mr. Justice Farwell as segnede the manner in which appli- 
cations for entry in the Special Lists may be made and will be 
dealt with :— 

(1) In the Court. of Appeal— 

(a) Where all parties to the appeal consent to the application, 
by leaving in Room No. 136, before Friday, the bth July; 
1941, a certificate by the solicitor of one of the parties to 
the appeal that all parties consent to the application. 

(b) Where all parties to the appeal do not so consent, by leav- 
ing a copy of the application in Room No. 136, before the 
18th July, 1941, and obtaining there an appointment before 
one of the Lords Justices for the hearing of the application. 
It. will be the duty of the applicant or his solicitor to give 
at least 48 hours’ notice of the time and” place of the 
appointment to the other parties to the appeal or their 
solicitors. 

(2) In the Chancery Division— 

(a) Where all parties to the cause, matter or issue consent to 
the application, by leaving in Room No. 136 before Satur- 
day, the 26th July, a certificate by the solicitor of one of 
the parties concerned that all parties consent to the 
application. 

(b) Where all the parties do not so consent, by leaving a copy of 
the application in Room No. 136 before the 26th July, 1941, 
and obtaining there an appointment before the senior judge 
of the Chancery Division for the hearing of the application. 
It will be the duty of the applicant or his solicitor to give 
at least 48 hours’ notice of the time and place of the 
appointment to the other parties to the cause, matter or 
issue or their solicitors. 

(3) In the King’s Bench Division actions will be entered in a 
Special List and will be fixed on application. 

(a) Up to the 26th July applications to fix the date of hearing 
shall be made to the judge in charge of the Non-Jury lists. 

(b) On and after the 18th August applications to fix the date 

for hearing shall be made to the judge in charge of the 
Special List. for the time being. e Special List will be 
kept in the Associates’ Department (Room 475) and can be 
inspected there during office hours. 
A list of actions fixed for hearing during the following week 
will be published under King’s Bench Notices in the Daily 
Cause List. It is essential that strict observance of 
Order 36, r. 29 (6) shall at all times be maintained. 

(4) In the Probate, Divorce and Admiralty Division applications 
to appoint a day for hearing shall be made in the first instance to 
the Admiralty Registrar or the Clerk of the Rules, as the case may 
be, who may refer the matter to a Judge of the Division. 

[The Rules referred to above were published ante at p. 282.] 











The Lord Chancellor has appointed Mr. F. N. Creswick, Registrar 
of the Chippenham County Court, to be, in addition, the Registrar 
of the Bath, Trowbridge, Frome, Wells and Warminster County 
Courts and District Registrar of the High Court of Justice in Bath, 
as from the Ist July. Mr. Creswick was admitted in 1899. 

Mr. Herbert Crossley, Assistant Solicitor to the Stepney Borough 
Council, has been appointed Conveyancing Solicitor to the City 
Corporation of Sheffield. He was admitted in 1928. 























